BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by SPB Case No. 29767

MARYELLEN LANE BOARD DECI SI ON
(Precedential)
From1 step reduction in salary
for 6 nonths as an Associ ate Tax
Audi tor, Board of Equali zation
with the Board of Equalization
at New York

NO. 93-35

N N N N N N N N N

November 2-3, 1993

Appear ances: Robert J. Stipe, Senior Staff Counsel, on behalf of
t he respondent, Board of Equalization; Maryellen Lane, pro per.

Before Carpenter, President; Stoner, Vice President; Ward, and Bos,
Menber s
DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
the Admnistrative Law Judge (ALJ) in an appeal by Maryellen Lane
(appellant) froma 1 step reduction in salary for six nonths as an
Associ ate Tax Auditor, Board of Equalization at New York (BCE).

The sal ary reduction was inposed on the grounds that appell ant
had refused to take a previously scheduled flight to conduct an
out-of-town audit. Her excuse for refusing to take the flight was
that she was afraid to fly on the 12-seat aircraft because she
bel i eved she woul d becone severely airsick. The ALJ sustained the
salary reduction, finding appellant's "failure to notify her
Supervisors in a tinely fashion about her airsickness affected
[ BOE s] operations"” and constituted "inefficiency and neglect of

duty."
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The Board determned to decide the case itself, based upon the
record and further argument subnmitted by the parties.! After a
review of the entire record, including the transcript? and briefs
submtted by the parties, the Board revokes the pay reduction in
its entirety, for the reasons set forth bel ow

FACTUAL SUMVARY

The BCE appoi nted appellant an Auditor | in July of 1986. On
July 14, 1987, appellant was appointed Tax Auditor Il. In Cctober
of 1989, appellant was appoi nted Associ ate Tax Auditor.

At the time of the incident that fornmed the basis for the
adverse action, the appellant was an Associate Tax Auditor worKking
for the BCE in its New York District Ofice. She had been with the
New York office for over four years. C J. KKm (KKm was
appel lant's first |ine supervisor.

As an Associ ate Tax Auditor, the appellant was responsible for
conpleting Sales and Use Tax audits of out-of-state business
entities doing business in California and owing California Sales

and Use Tax. These audits are primarily conducted at the

'Nei t her party requested oral argunent.

’As appel lant lives in New York, the hearing was conducted by
t el ephone, by agreenent of the parties. The case was deci ded by
the ALJ based entirely on docunentary evidence submtted by the
parties prior to the hearing date. The BCE submtted declarations
by appellant's supervisors, and appellant submtted a package of
twenty-eight exhibits. Neither party objected to any of the
evi dence subm tted.
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headquarters of the business entity being audited. In many
i nstances, the businesses audited are |ocated outside of the New
York Gty area. The job specification for Associate Tax Auditor
lists as a "Special Personal Characteristic" a "willingness to
travel and work odd hours away fromthe office.” The audi tors
for the Board's New York District Ofice are expected to conplete
their audits efficiently and wth mninmum disruption to the
t axpayer's busi ness.

On Friday, March 1, 1991, appellant submtted a proposed
travel itinerary to her supervisor, Kim for an audit to be
conducted in Buffalo, New York. Appellant had schedul ed the audit
for the week of Mrch 18-22, 1991. She requested an airline
departure from Islip MArthur Airport to Buffalo on Sunday, March
17, 1991, so that she could begin the audit the follow ng Mnday
nor ni ng. Islip is a small regional airport a short distance from
New York Gty. Kim told the appellant he would look into the
situation and let her know his recomendati on on Mnday, March 4,
1991.

On Monday, March 4, 1991, appellant called Kim from a
taxpayer's office to report to him At that tine, Kim explalned
his research into available flight schedul es and his recomrendati on
that appellant take the 6:50 a.m flight on Monday, March 18, 1991,
fromlslip to Buffalo. Appellant did not say anything negative or

positive. She sinply said "I see." Kimthen stated that he would
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ask the secretary to order the ticket for that date and appell ant
responded "OK " At the tine of this conversation, neither Ki mnor
appel lant was aware that the flight discussed was scheduled on a
smal |, 12-seat aircraft.

The ticket was ordered and arrived in the office on March 6,
1991. Kim believed that a non-refundable ticket was purchased for
the flight.

On Monday, March 11, 1991, appellant cane into Kimis office
and said she did not want to fly on the 6:50 a.m flight fromlslip
on Monday, March 18, 1991. The reason she gave for not wanting to
take the alnost three hour flight was that the airplane was a small
12-seater and she was afraid she would become airsick on the
ai rpl ane. Kim told appellant that she had suggested using Islip
airport and he had previously inforned her of the recomended
flights on March 4, 1991, to which she had agreed.

Despite the fact that the scheduled flight was a week away,
Kim made no effort on March 11 to ascertain whether the ticket
coul d be exchanged. He sinply told appellant the ticket was non-
refundable and directed her to take the flight as scheduled. The
appellant told Kim she did not order a non-refundable ticket nor
did she care if the ticket was non-refundable. She stated to Kim
that she was not going to take the flight and left Kimis office.

On Tuesday, March 12, 1991, the appellant discussed her travel

arrangenents for the Buffalo trip wwth M. Robert Bauer, (Bauer)
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Supervising Tax Auditor |II. He was appellant's second Iline
supervi sor. She expl ained she was not confortable flying on small
pl anes, that she got airsick on small airplanes, and was worried
the plane mght have problens if the weather turned bad. Wthout
checking into the feasibility of exchanging the tickets or the
possibility of procuring a refund, Bauer told appellant that there
was a penalty if the tickets were returned. Bauer directed
appellant to take the flight as schedul ed. He al so contacted the
District Admnistrator, M. Janmes Caldwell (Caldwell), and agreed
to have the tickets changed if Caldwell felt differently; however,
Cal dwel | apparently agreed that appellant should take the flight as
schedul ed.® The rationale given appellant was that other auditors
had taken simlar flights and that attenpts would be nade to
accommodate her in the future. On Thursday, WMarch 14, 1991,
appel lant filed a health and safety grievance over the dispute,
whi ch grievance was denied the follow ng Friday norning on the sane
grounds stated by Bauer.

At 2:45 p.m on March 15, 1991, the Friday before the Buffalo
trip was schedul ed to begin, appellant returned the airline tickets

to Bauer and provided himwith a letter froma physician, dated

2  In his declaration, Bauer states that, at the request of

Caldwell, he did verify with the travel agency that the tickets
were penalty tickets. There is no evidence as to the extent of the
inquiry nmade of Onega Travel or whether the travel agency checked
with the airline.
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Novenmber 20, 1989. The letter indicated appellant suffered from
severe airsickness and recommended she refrain from traveling on
smal |l aircraft. Bauer questioned why appellant failed to nention
the doctor's note earlier. Appellant indicated she was afraid to
mention she had the letter as she was uncertain she would be able
to find it. Bauer also advised appellant that he could not reverse
the decision. Bauer informed appellant that, if she could arrange
for a refund, she should do so, but she was expected to be on that
pl ane on Monday nor ni ng.

Appel l ant did not take the March 18, 1991 flight to Buffalo.
She went to the office instead. At the office, she presented a
|etter dated March 17, 1991 to Bauer from Long Island Medical Care
Servi ces. The letter stated appellant "had devel oped a phobia
about flying in small aircraft and that, as a result, she devel ops
severe anxiety, nausea, vomting and other synptons related to
notion sickness." The letter further stated there was no treatnent
ot her than "avoi dance” and recommended appellant not fly in small
aircraft. Appel lant also infornmed Bauer, in a nenorandum dated
March 18, 1991, that she had learned that a refund could be
obtained on the ticket with subm ssion of a doctor's note.

I n Decenber of 1991, the airline refunded the anount paid for
the tickets for the March 18, 1991 flight to Buffalo. It did not

assess a penalty for the return of the tickets.
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Appel l ant did eventually go to Buffal o, New York, on March 19,
1991. She took the flight in a larger airplane. She conpleted the
audit which was the original reason for the trip by the origina
conpletion date. There was no evidence that there was any
disruption to the client's business nor any repercussi ons whatever
fromthe one-day delay in the start tine.

As cause for issuing the Notice of Reduction in Salary, the
BCE alleged that appellant violated Governnment Code 819572,
subdivisions (c) inefficiency, (d) inexcusable neglect of duty, (e)
i nsubordination, (o) wllful disobedience, and (q) violation of
board rule 172.

| SSUES

This case raises the following issue for our determnation

Do the facts establish cause for discipline under Governnent
Code 819572, subdivisions (c) inefficiency and/or (d) inexcusable
negl ect of duty (e) insubordination, or (o) wllful disobedience?’

DI SCUSSI ON

CGover nment Code 819583 provides, in pertinent part, that:

If the board finds that the cause or causes for which

the adverse action was inposed were insufficient or not

sustained, or that the enployee was justified in the

course of conduct upon which the causes were based, it
may nodify or revoke the adverse action..

* The charge of violation of Board Rule 172 is disnissed. [See
Donal d McGarvie (1993) SPB Dec. No. 93-06].
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The record does not support a finding that appellant's actions

in connection with the flight scheduled for March 18, 1991
constituted sufficient cause for discipline. It is undisputed that
nei ther appellant's supervisor nor appellant was aware on March 4,
1991, when they discussed the flight schedule over the tel ephone
whil e appellant was out-of-town with a client, that the flight time
sel ected neant appellant would be travelling on a 12-seat aircraft.

On March 11, 1991, when appellant was back in town and | earned
of the size of the aircraft, she notified her supervisor that she
did not want to take the March 18 scheduled flight because the
pl ane was a 12-seater and she felt she would be airsick. Rat her
than attenpt at the outset to ascertain the extent of appellant's
concerns and the possibility of exchanging the ticket, appellant's
supervi sor chose to take the rigid position that the ticket was
non-refundable and that appellant would have to take the plane as
schedul ed.

Appel | ant nmade nunerous attenpts during the week between her
learning of the size of the plane and the scheduled flight to
persuade her superiors to allow her to take a different flight.
She spoke to her second |ine supervisor, she filed a grievance, she
eventual | y provided doctors' notes docunenting the validity of her
concerns, she contacted the airline and ascertai ned she could get a
r ef und. Despite all of appellant's efforts to convince her

superiors of her sincere distress at the prospect of taking a snall
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plane, and her desire to fulfill her assignnment by taking a
different flight, appellant's supervisors and upper nanagenent
insisted on attenpting to force the issue rather than attenpting to
work with appellant to arrive at a nutually acceptable solution to
the problem The record is devoid of any evidence that any sincere
effort was undertaken to investigate the options available that
woul d have alleviated appellant's concerns while protecting the
interests of BOE. In fact, if such effort had been undertaken, BCE
m ght have | earned as early as March 11 that the ticket in question
was not non-refundabl e under the circunstances. |Instead, a review
of the exhibits and declarations submtted by the parties indicates
that BOE involved no fewer than nine enployees, and spent nunerous
hours at no little cost attenpting to docunent a case against
appel l ant and then litigating her appeal before this Board.

If there is any inefficiency in this case, such inefficiency
is not attributable to the actions of appellant. Appel | ant nade
her concerns known to her supervisor as soon as she l|earned the
facts giving rise to them and pursued resol ution of those concerns
until the day of the scheduled flight through various neans;
appel l ant nmanaged to schedule a flight to Buffalo to perform the
audit in question the day follow ng the scheduled start date, and
to conmplete the audit within the original tine frane. The BCE
produced no record evidence to substantiate its claim that

appel l ant was inefficient, insubordinate, willfully disobedient, or
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neglectful of her duty with respect to the audit in question.
Neither did BOE establish that the client's business was in any way
i nconveni enced or disrupted by the delay in the start time of the
audi t. Appellant was justified in her conduct that formed the
basis for this action. The salary reduction is revoked.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby CRDERED t hat:

1. The 1 step reduction in salary for six nonths taken
agai nst Maryellen Lane is hereby revoked;

2. The Board of Equalization and its representatives shall
pay to appellant all back pay and benefits that would have accrued
to her had she not received a 1 step salary reduction for six
nont hs; and

3. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing of the witten request of either
party in the event the parties are unable to agree to salary and
benefits due appel |l ant.

4. This opinion is certified for publication as a

Precedenti al Decision (Governnment code section 19582.5).
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THE STATE PERSONNEL BQARD*

Ri chard Carpenter, President
Alice Stoner, vice President
Lorrie Ward, Menber

Fl oss Bos, Menber

*Menber Alfred R Villalobos was not on the Board when this case
was originally considered and did not participate in this decision.

* * * * *
| hereby certify that the State Personnel Board nade and

adopted the foregoing Decision and Order at its neeting on Novenber
2-3, 1993.

GLOR A HARVON
doria Harnon, Executive D rector
St at e Personnel Board




